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and1hInforethe Court construes it to have its ordinary mM.Din&. wbich in this iDstaDce is the IIIDC

u the dictionary de&Won.: "AD uJcing ar petition. The apr_on or & desire to lOme PerIOD for

DDethirla to be IJ'I.Dfed or done." Sa BU4'S1.A.wDIC'IIONAaY 1304 (6th ed. 1990). A IiarM=d

postClrd authorization quallfies as a "customer request" and then:f.Dre SWBT, & party to the

larllmen.~ may rdeue proprietary information provided to it by AT&T under the tc:rms oftbe

lareemem·
furthermore. the &grcema\t provides that ·'(n]otwrthstaDding auy other provision in this

A3teemenr, a Party-s ability to disclose information or usc disclosed inf'0IJDIli0D it subject to all

Apernea~ ExhibiE K(7). The CWIQrIIIr intbnnaDoD de6.Ded u "proprietary" UDder the CODUKt I11d

at issue in th1J cue is CPN1 und. the Te1ecommUDic=ioDl AJ;t of 1996. S. 47 U.S.C. §

m(f)(l)(B) (definiDa CPNl U) indude l6jnf'ormatiOD contained in the biUs patainiDa to ttJephoDe

exchanae service or telephOD£ taU service reeeivecl by I customer of a carrier"). UDder the N;t,

CPNI 1m13t be discloJecl by SWBT upon af5mative wriuetl requosc by the cultOmer. s.. U:L §

222(cX2). The A«' disclosure prcrvisioas dNa tNmp the &ifeemeal'J diIclotw'e praviaiona by the

agreement's own tams.

In sum, AT&.T CI.DnOt 1SUb1ish I sub.taDtiallikeIihood of pNYailina Oil the mc1t1 of its

breach ofcont.r"Kt claim.

C Mistlppl'Opr#tI"tm ofTroth S~enu

P1aIndffabo II1lcgcs \hal l1eiendams· anticipated c:onduet WO\Ild coastitute a miaappropriation

ofuade 1CCntS. To R&&bliah • miJappropriarion oflade seaet, plaintiJfmust establish: (1) a trade
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Hera tx1Jad; (b) me U'ldc secret wu -.quind tmougb • bradl ma CODMemfal Rladonship or

diIcovencI by improper means; aDd. (c) UJe oftbe U'ade seer« without aurhorimion &om the pWndf[

PJdIllpJ Y. F7YY. 20 '.34623.1527 (Sth Cit. 19904). A trade secret is "any formula, pattenl. device

or CClIDpl.ricm ofintOnnaion used ill & business, which lives the owner an oppottuDity to obtlinaa

adYalltap over his competitors who do not know or usc it." Id. pllintitf argues the proprietaIy

inCDlmatiOD ia akin to & vendor's Jill ofQ&Stomcr names-~ lAd pun:huinS~

which is procr.c:t01as & trIde aec:r= undtrTaw Jaw. s,.1.D«on /PIIIM.r. Y. AlMriCl1ll Stoeknrtln To,'

Co., 713 1t.24 1174. 1176 (Sib Cir. 19&3). A lilt ofc:usomrz~ iI not protec:tabl. II • trade

secret. however, if the infonnatioQ is aencraUY known by othcn in the same business or Radily

ucenainable by an Independent invatiptjon. /d. at t 179. SwaT arpes 1hat it could obtaia the

idatical lana disIancc URle iDformation by pIKing switcbr.a 011 its own IiDoI to rKOI'd the

iDfomwion ad therefore that the CUS10mer 1ist anaJolY'is inappolitc. Plaintiff, bo1IIever. hal

mbmitwl afJidaviu indicating that the cclleaion or customer usaae information is an Cl'PeDSive

p~ The expense renders the information not readily ucarainable and thus not subject to me

ea:eptioa tar .radiIy ucertainable customer lists. S" 1d. 11 1118-79 (failing to bold I district court'J

6udin1 o£a aimiIar f.actt to be dearly erroneous).

DCtndants seek to distinguish this panic:ular list ofcustomer information., uaWnl dw OQCe

tU information is publithed to the customer in the customu's biD., it~ to retain any -seaet"

chancter it once may have had. plaintiff is correct that this araumcnt misconceives the nature of

plaimi!'a claim. It is not the raw information that is It issue, rather it is jpedficaDy the iDf'otmItion

in electtoaic b:m that AT&T seeks to proteet-6nd _ we have once aaain emered the conundrum

of infonrWion as raw dau. versus information as data in a particular f.or:maI. The propriewy
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ill any rW4r4 way. A1thou&h the e:wt.om« 10nI cIistIntt iabmIIion could~ly be ClOlIlpUed

by..~witbcut acquiJiq the clatabue, the tid that AT&T IptDCb I eODlidcnblc amoUDt

ofmoney to c:ompile the dltlbue may be sufficient to confer trade ICCZ'lIt suwa upon it. CJ. Taco

~ 1111'1. [rIC. Y. 1\wJ P'SM, lnc. t 932 F.2d 1113, 1125 (5tb Cir. 199.1) (USec:recy is.~

tIIm. Tbe~ may be known to several penona and yet still be secret ifthird parties would

be wimng to p., tor a bAlCh ofUUll in order to uccrt&in it." (ciwion omintd). aJrd orr o'Jwr

gIT1II1IIlr, SOS U.S: 763 (1992).

trade IOCR:t ia1ibly to fiil OIl the Mcm1d required 8lement. Givlll the diapolitiOD oftha atatutory and

breIch ofcoarnCt'Claims. it cannot be said'that the'tnd. secret, the d.tpbe~ was "acquired tbroup

I breach af I coafidential rtlationahip or discovered by improper meana." 1'bc contrICt ccpreuJy

the TdccomIIlunications Act, as extenSively diJcussed, likely pnmdes for the disclosure of the

dat..b.... infOmwioft at issue. 1'N!refore. plaintiWit unable to etbblUh • substantiallilteh"'hood or

sueeesl on the merits ofits misappropriuion oftrade secret claim.

is DOt an ~cndea.t basis £Or a cause ofaction. LaChance Y. Holl~""cJc. 69S S.W,2d 618,620

(Tez. App.-Ausbn 1985. writ refd n,r.e.); occordMicrosojt Corp. v. Manning, 914 S.W.U 60~

609 (ree. App.-Tedrlcma 1995, writ dism'd). The tenn '"unjust enriclunmt'" simply cbar&ctllriza
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imp&ocl or~~. 695 S.W.2d It 620. The unjU$t enricluunl doctrine tonnl the

bmi& aCthe zmruuns otcootraaua1 damqa known u quui-eonUacl or reaiamcm. 8"'1ln&*"" N.

R.R. Co. ". SCfIIhwUM'JrEJec. Puwrr. Co., 92S S.W.2d 92, 97 (Tee. App.-TcxarkaDa 1996. no

writ). Wh... tM IXistCllce of. bindiuC ~tract QNlOt be ProveD. tho ]a. ImpDa •~

obIipicmupon the defendant to restOR the bcdts unfairly rtcliwd to the plaimif[ S•• ill. Wbert

unavailable. Jd.

qrnmw coacemir1g billing and collections, md therefore plaintiff cannot obtain damages on the

tt..y af'UDjust awidmx:at. Moreover, the receipt oCtile CUItomec proprietary network~

it l*iuilt8d UDder lba W1DI ofboth me ..mte and the CODIRe::t and c:mnot thlnfbl1l be cousldcral

"uI\iust." $ft. "K-. ill. (~1ainin1 that unjust enrichmeat is usually found. whlre there is met,

duress, the tlking ofan undue advama&~ or &n where an intended~ is 1,p1ly void). p1lintitf

eamsot establish a substantia11ikelibood ofsuccess on the merits oftbis daim.

By its fifth eeuse ofactiol\ AT&T eonttnds that the defendants ace agents ofAT&T and arc

br..china a fiduciary duty owed to AT&T when they solicit AT.tTs customers to Rquat that

S'WBT rei... the cuscomers' proprietary information s.nd when they provide this informatioa to

ATI1.!', coon-tO-be competitor, SBCS. To establish I bruch of5ducWy duty, plaintiffmUll first.

ofcourse. I4tablish that a fidutiary relationship exiStS between it and the defendants. Under Teas

law, IJl lIency relationship gives rise to I. fiduciary relasionsbip U I muter of Jaw. SaISI1I v.
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T.,"growT~Caradomln1um A.u"'~ 177 S.W.2d 4&9.492 (Tee. App.-Tewbna 1994,

writ denied).

ATelT claims that SWB! is its llent. 3.pparently by virtue of'the contn.e:t betWeen them.

.,:""ltiIJ to UlI&eIICY n:Jationship:' howeva-, "is the principal'l riabt to ISlip the apnt's task aDd

COIIttOl the mana and detail5 olthe process by which the agent will accomplish the task." JVaJar

v. F.,ol Kmtpttr lJ/, A.ssurance Co.• 828 S.W.2d 442, 452 ('rex.. ~pp.-San Antonio 1992).

nus. "even if a person acts for or accommodatu another," without the element of control the

obJiptn SWBT to bill for and coUect Ions distance charges be10nains to ATliT. the contract dOC$

DOt appe:ar to &ive ATitT the requisite elemem ofcoatrol over the details ofthe bi1lin& and collection

to reader it SWBT'. principal. SWBT is dwefore not AT&T'. agent.

FIduciaIy duties may abo arise fioom alai formal re1Itionabip thin fhat oflienc:y. A fiducWy

relatioaabip exist& wherever one pany iJ "under a duty to act for or give advice for the benefit of

IDOthIrwithin the sccpe of'the reLarionship." no. v. Boys Chlbs, Inc.. S6& S.W.2d 942, 9SS (Tex.

App.-AuwilIo 1994). aJl'den oIJwrgrcunds., 907 S.W.2d 472 (1995). It mJ&Y ariac from imhaJ'nce

of~wh=justifiable trust emu. See;4 It taDDCt. however. arise merely by the cxistan;c of

I contraCt. "[A] party to I contract is free to pursue its own interests, even if it results in • breach

oithat c:ontrKt. without incurring tort liability," CrUst TJ1Ick & Tractor Co. v. NtlVi$tar In,'1 Th»u.

Corp... 823 S.W.2d 591.594 (Tex. 1992). 1\ fiduciary duty must inhrre in the relationslUp ourQdc

The rda1ionship between A.T&T and SWBT ~ppear& to be simply conu&CtU&1 rather than of

the"'atraordinarY' quality of fiduciary. Sc, Doc, 868 S.W.2d at 955 (describinc fiduciary duti....

- lS-

OCT 4 'S5 17;44

OCT 4 '96 17:37

5124781976 PAGE.019

210 351 3509 ~AGE.Zi9



F~0M sse LEGAL DEPARTMENT12TH FLOOR (FR: >). 4 96 18:36/ST. 18:30/NC. 426025643c ~ 2C

"c:ma.orciizwYj. De£endaDt3' action of solicitinl customer reque8U simply QIlDOt be a.ceutI18ly

tharacterizeci as an abuse ofinfiucnce. It CIQIlot reasonably be believed that AT&T. aneno~

highly scphillieated c:orpontion. vesud its trust and reliance in SWBT (and. by extension. SWBT',

alleged coconspirators) not to solicit customer requcm for disclosure when the agreemem iuelf

comernpl&leS c:ustomer-authoriDd disclosuru Thl QQaII'Id. is lhII prociud of In arms-lqm

trmW1ion between corporations ofcomparable power. The propricwy quality ofthe inf'OmwiOD

provided pursuant to the COntract does not alone create 1 fiduciary duty.

PJaimiffCIDDOt establish & substantiallikellhood ofSUCNaS on the merits &Dd thcre:fOR this

C1lQC ofadioD prO'Yides an insufficient cause upon which to around & prdmmwy injunction.

/. Civil Consp17acy

PlaintifFs 1.ut hope is its claim for civil conspiracy. Tbe tSSenrjaJ elemmtJ Ihat mwr be

estabbhed to prove a civil conspirxy~ (1) two or JnOte~ (2) an object to be accomplished;

(3) ame«ing Orthe minds on the object or c:ounc ofaetion; (4) one or more~ own actS;

aDd (5) damages u a. proximate result. Massey Y. Armco Sted Co., 652 S.W.2d 932., 934 (Tex..

1913). PIaiDti«i& unlikely to succ_ on tbis claim because it is UD1ikely to be able to _ab1idl an

W1IawtUl aa.

Bcausc: PliUntiff AT&T WUlOt establish II substwiallilcelihood of $UQ:;C$S on any ofiu

causes of .cion, the inquiry ends hen:; the Court cunot grant the prdiminary irUunetion ATilT

...... However, in the in-.st of complelAlDeSS, the Coun will briefly touch upon tbe other dcmcnt.s

required to obtain an injunction.
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n. lnepanb1e Injury

(FRli \0 4 96 i3:36/ST \:3:30/NO. 4260256438 ""', r,'"
;- L L

Ther. it quit. plUly awblt&ntial thAat AT&T will JUfrcr bum ifrcJicfil rIOt 1fIDtai. but

the harm is DOt irreparable. AT~T is soon to be in a direct competitive reWionship with SBCS, the

eatity to receive the propriewy information at issue. Truly, AT&T will lOR a competitive edge it

~tly maintains over its new competitor if it is required to share information for wNch ..

siIniftcant amoum ofresources was expended to obtain. And SBCS's stated intention to compile the

this result. AT&T's competitive edge. however, unlike a secrel process. product., or the like.. ia

simply do1lars--d1e defendant competitor will have to $pend more money to acquire me customer

iIIConDatioA foe matketing purposes itan iDjunc:rion is granted than if'it is not granted. Monetary lou

.... is not tha IOrt of"in'epvlb1e~ appropriate for equitable re1ief-moactary damaps can

be awarded in • lawsuit.

IlL Threatmed lDJIIJ'Y Olltweillu 11aruteDeci Ual1D to th. Der..dut

'The injury threatened to lM plaiNiffappan to outweish the harm to the defaDdaDt caused

by an injunction. Defendants have submitt£d an affidavit indicating that SBCS will have to expend

$4.115,000.00 if an injunction were to issue. Plaintiff rebuts this wntention with an affid&vit

lndiC&tlng the cost to defendants would only be $300,000. Dd'mdanu would clearly have to c::xpend

substantial sums to obtain the desired information without the databases. WithoUt an injunction.

hcwcYc, plaindff'would $Uffcr tinancial injwy not only in this instance but in all prospective situations

similar to this case. This injury likely outweighs whatever Iwm defendants would aetUaI1y incur if

mjoined..
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IV. na. GrutiDl of llt.UefWill Not Dinerve the Publk mtenlt

GiwD UJe central purpose of the TtlecommunicuioM Act of 1996 to stimulate competition

for the benefit of custoD\C'1, gmuinl the injundion would appear to disserve the public interest.

Truly, one neptive result ofa failure to enjoin defendants will1ikely be (and it is lUa_eel already

hal been) an WIWillingness on the part ollong diswu::e service pl'O'Yidfn like AT&T to enter into

bi1lins c:omracu for the provision of& lingle telephone bill. The burden to the te1ecolllllWJlicatiou

consumer of payina two separate b~ however, is fir outweighed by the benefits flowing from

incruxd~onin an historic:ally regulated, even mangulated, industry. The Coun co~1ucies,

therefore, that enjoining the defendants' activities would. on balance. disscrve the public interest.

Plaintiff is only able to esubUsh one of the four requisite elements for the issuance of a

prelimilwy injUDCtion. Therefore.

IT IS OmBED that Plaintitf. Motions for Temporary bstraining Order [N2] lAd for

Preliminary Injunction ('.321 are DENIED.

SIGNED on this the 41! day ofOaober 1996.
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Katie M. Turner

April 14, 1998
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